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have been useful and even necessary; but that is not the case at the present day.

arilament 18 regular in its sittings and active in its labours; and if the protection
of Bpcicty requires the enactment of additional penal laws, Parliament will scon syfiply
them\ If Parliament is not disposed to provide punishments for acts which are upon
any ground objectionable or dangerous, the presumption is that they belong/to that
class of\misconduct against which the moral feeling and good sense of the cgmmunity
are the best protection. Besides, there is every reason to believe that the criminal
law is and for a considerable time has been sufficiently developed to prdvide all the
protection for tle public peace and for the property and persons ¢f individuals,
which they axe likely to require under. almost any cireumstancey’ which can bo
imagined ; and ‘this is an additional reason why its further develdpment ought in
our opinion to baleft in the hands of Parliament. If it should ¢ out that we have
overlooked some comgmon law offence, we think it better to incuy/the risk of giving
temporary immunity\to the offender than to leave any one liable to a prosecution for
au act or omission which iz not declared to be an offence by the Draft Clode itself
or some other Act of Pakliament.

But whilst wo exclude Yrom the category of indictable gffences any culpable act or
omission not provided for Dy this or some other Act of Parliament, there is another
branch of the unwritten law which introduces different considerations ; namely, the
principles which declare what, circumstances amount/Ao a justification or excuse for
doing that which would be otherwise a crime, or 4t least would alter tho quality of
the erime. In the cascs of ordinary occurrence/the decigsions of the Courts and
the opinions of great lawyers enakle us to say/how the principles of the law are
to be applied. And so far the udwritten law may be digested without oxtreme
diffienlty and with practical advantage\and so far alse it may be gettled and rendered
certain.

In our opinion the principles of the cgmon law on such subjects, when rightly
anderstood, are founded on sense and jyStice. There are a few points on which we
venture to suggest alterations, which wyg shal]l afterwards state in detail. At present
woe desive to state that in our opiniof it ig, ¥ not absolutely impossible, at least not
practicable, to foreseo all the varjdus combinetions of circumstances which may
happen, but which are of so unfrgguent ocenrremgo that they have not hitherto been
the subject of judicial consideratign, although they\might constitute a justification or
excuse, and ' to use language ap once o precise and\ clear and comprehensive ag to
include all cases that onght to/he included, and not to\ include any case that ought to
be excluded. '
 We have already expressgl owr opinion that it iz on the whole expedient that no
* crimes not specified in the Draft Code should be punished, though in consequence
some guilty persons may thus escape punishment. But we o not think it desirable
that, if a particular gémbination of circumstances arises of sp wnusual a character
that the law has nc¥er been decided with reference to it, thers should be any risk
of a Code bemg s¢ framed as to deprive an accused person of a defence to which the
common law entijfes him, and that it might become the duty of the judge to dirocct
the jury that they must find him gwilty, although the facts proved did show that
he had a defenée on the merits, and would have an undoubted claim to be pardoned by
the Crown. /While, therefore, digesting and declaring the law as appheable to the
ordinary cades, we think that the common law so far as it affords a defence should he
preserved/n all cases not expressly provided for. This wo have endeavodred to do
" by Seectign 19 of the Draft Code.

Perbfaps our meaning cannot be better explained than by stating the reasons why
we have on revision altered the clause on Compulsion which formed the twenty-gycond
segfion of the Bill, and have altogether struck out the eclause on Necessity, which
fofmed the twenty-third section. (These reasons will be found in Note A to this
foport.

'_ll‘he 1’)1’10(].0 m which we suggest that the principles of the common law should be
dealt with will be found in Part 111 of the Draft Code. It would be easy to enunciate
mn general terms and as abstract propositions the common law maxims which guide
the judges 1n administering the law; and the adoption of such a course would much
shorten any Code, but would be attended with the disadvantages we have already
pointed out. The principlo which is derived from a number of decisions is applied
to a new state of things, not according to the words in which it was originally
expressed, but according to its substance. But if it were laid down in a Code, it
would either have to be appliod as it was expressed in the Code, or a latitude would
be left which would deprive the Code of all certainty. We have been guided in
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framing this Part of the Draft Code by principles, sevoral of which we may herc
enunciate with sufficient accuracy for the purpose of this Report.

We take one great principle of the common luw te be, that though it sauctions
the cdefence of a man's person, liberty, and property against illegal violence, and
permits the use of force to prevent crimes, to preseve (ho puhln peace, awd to
bring offenders to Justlce, yet all this is subject to the vestriction that the force nsed
is Necessary ; that ig, that the miselhiet sought Lo he prevented conkl not be prevented
by less viclent means; and that the misehict done by, or which might veasonably be
anticipated from the force nsed is not disproportioned to the mjurvy or imisehicf which
it ix mntended to prevent. This last prineiple will cxplain and justify many of our
suggestions. It does not seem to have Deen umversally admitted®; and we have
thevefore thought it advisable to give our reasons for shinking that it not only vught
to he recowmaed as the law 1 tuture but that it is tho law at present. But as
ihis is in the nature of an argument, we have thought it better to print it as a
note. (See Note B to this Report.) :

Again, it ix a principle of the common law that what the law 1(=q1111r3h it justifies
—Quum?o uliqueid wendotur, mendabur et oiwne pey ol peeeendfue wd dlud (3 Rep, 115 1.)
It it is also a principle of the common law that all powers, the excrcise of which
may do harm to others, must be exercised in a reasonable manner, and that if there s
oxcess, the person guilty of such excess is liable for it according to the naturc
and quahty of lis act.~ 1t may also be said to be a principle of the common law
that where a person 1s under a legal duty on notice of certain faets to take certain
action, he will be protected in actmg on the honest boliof, formed without negli-
gence and on reasonable grounds, that those facts did exist, though that belicf was
nistaken.

For the reasons already given, instead of enteavouring to enunciate these principles
in abstract and general terms, we have judged 1t hetter to declare oxpressly whai
the law is in cases of such frequent or probable occurvence, that the law in respect of
them has been settled,—suggesting sonie few alterations, _and leaving the goneral
principles to be applied to cases so extraordinary that the law as apphcfmblo to them
has nover yeb becn decided, when if ever they arise.

There 18 a difference iu the language used in the scetions in this Part which
probably 1‘equu‘es explanation. Sometimes it 18 said that the person doing an aet is
“Jjustified ” 1n so doing under particular circumstances.  The etfect of an enactment
nsing that word would he not only to velieve lum from punishunent, but also to atiord
hiin a statutable defence againgt a civil action for what he had done.  Sometimes it
15 said that the person domg’ an act *“is protected frown criminal responsibility ” under
pavticular circumstances. The effect of an enactment using this Jangnuge is to relivve
himt from punishment, but to lteave his liability to an action for damages to he
determined on other grounds, the enactment neither giving o defence to such an
action where it does not exist, nor taking it away wlhere it does,  This difference is
rentlered necessary by the proposed abolttion of the distinetion between felony und
mizdemeanour.

We think that m all cages where it 18 the duty of a peace oflicer to arrvest,
(as it 18 In cascs of fclony,) it i8 proper that he should be protected, as he now g,
from ecivil as well as from eriminal responsibility. Aund as 1t 18 proposed to abolish
the distinction between felony and misdemeanocur, on which most of the existing law
as to arresting without a warrant depends, we think it is necessary to give a new pro-
tection from all Hability (both civil and criminal) for arrest, in those cases which hy
the scheme of the Draft Code are {so far as the power of arrest is concerncd) sub-
stituted for felonies. In those cases theveforc which are provided forin sccts. 32,
33, 34, 37, 38, the word “ justified 7 1s used. A private person is by the existing law
p10tected fI‘U]Il civil regponsibility for arresting without warrant a person who 18 on
reasonable grounds believed to have committed « folony, provided a felony has actually
heen comnnttell but not otherwise. Iu sect. 35, providing an cquivalent for this
law, the word used is “justificd.” On the other hemd where we suggest an cnact-
ment which extends the existing law for the purpose of protecting £ve person from
criminal proccedings, we have not thought it right that it should deprive the person
injured of his righi to damages. And in cases 1 which it 18 doubtful whether the
enactment extends the exlstmo' law or not, we have thought it better not to prejudice
the decision of the civil courts by the lanouao*a used.  In cases therefore such as
those dealt with by seets. 29, 30, 31, 36, 39, 46, 47, we have used the words protected
from eriminal 1‘esp0nmb1hty

* Nee Lord St. [.vona,td's B:ll of 1833 {No. 106),
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